Taking Impact Assessment
Proposed Wise County Development Rules and Regulations

TAKINGS IMPACT ASSESSMENT
Proposed Development Regulations — Wise County, Texas

PURPOSE AND INTENT

Wisc County, Texas, acting through the Wise County Commissioners Court (hereafter *“County”) is
proposing to adopt new Development Ordinances (hercafter “Proposed Regulations™) for the County. The
Proposcd Regulations will include revisions and incorporate the requirements of the following existing
regulations and ordinances:
e The Wise County Subdivision Development Rules and Regiilons (Adopted March 1997,
Amended May 2000, May 2002, May 2005, and Decemji
¢ The Wise County Flood Damage Prevention OrdinangSanted December 1987 and Amended
January 1990 and July 2010) &7
e The Order Adopting Rules of Wise County, Te@afdf On-Site agc Facilities (Adopted May
1998, Amended September 2007 and Februg i -

site and subdivision land development
limited to the following:

L ]

*

L ]

L
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. e Rental Communities

o Types of Developments
L

This Ta CTIA™) is intended to satisfy the statutory requirements of the

Governmental Takings in

A governmental “taking” is a governmental action which restricts or regulates a private property interest
to such a degree that it violates prohibitions on the taking of private property without just compensation,

as outlined in either the United States Constitution] or the Texas Constitution. One form of a taking is a

“Physical Taking” where a governmental cntity physically takes or occupics private property (e.g., a city
condemning an casement to cxpand a roadway across privatc property).

A more difficult-to-define form of taking is a “Regulatory Taking” which is a governmental regulatory
requircment which has the effect of reducing the economic usefulness and value of private property to
such an extent that it constitutcs a taking of private property. The Proposed Regulations do not propose
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any “physical taking” of any particular property, but certain actions included in the Proposed Regulations
arc cvaluated to determine whether they may constitute a “regulatory taking™.

General Principles in the Law of Regulatory Takings

The U.S. Supreme Court and the Texas Supreme Court have struggled to formulate a standard for
determining when a governmental regulation of private property goes so far as to become a taking, At
present the U.S. Supreme Court and Texas Supreme Court have adopted the following basic legal
principles concerning the law of regulatory takings:

e Possible remedies for a regulatory taking are to invalidate t

i fending regulation or to make the
governmental entity liable for monctary damages. '

o In defending a challenge to a rcgulation, the gove
actually substantially advances a legitimate statgg
liberally interpreted to include even such thingf
urbanization” and the preservation of desirajii

must show that the regulation
hmiate state interest has becn
ats from the “ill effects of

e A compensable regulatory taking occurs whi denties the
landowner all economically viable uses of the P e feres with the
owner’s right to use and enjoy § at a land use
regulation denies a landowner ¢ R i ; of the property if the regulation

renders the property valueless.

to use and enjoy N ' T ¥ the economic impact of the
regulation (1. ' pi1c property with the value that
remains), and ith “distinct investment backed

pr examplte, the amount of roadway required to be dedicated by the
; 8 commensurate to the amount of traffic generated by the new
development R

The Texas Real Property g reservation Act

In response to widespread concerns about governmental intrusions on private real property rights in the
mid-1990’s (sometimes referred to as the “Take Back Texas™ movement), the Legislature enacted the Act
which is codified in Chapter 2007 of the Texas Government Code (TGC).11 The overriding purposc of
the Act was to cnsure that governmental entities in Texas take a “hard look™ at the effects on private real

property rights of the regulations they adopt.

Definition of a Regulatory Taking
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The following information is takcn from the regulatory background on the issuc of Regulatory Takings
contained in a guidance document prepared by the State of Texas Office of the Attorney Gencral (OAG).
The Act [specifically Texas Local Government Code (LGC) §2007.002(5)] defincs a "taking™ as follows:

(a) a governmental action that affects private real property, in whole or in part or temporarily or
permanently, in a manner that requires the governmental entity to compensate the private real
property owner as provided by the Fifth and Fourteenth Amendments to the United States
Constitution or Section 17 or 19, Article I, Texas Constitution; or

{b) a governmental action that:

(1) affccts an owner's private real property that is gject of the governmental action, in
whole or in part or temporarily or permaneng ganner that restricts or limits the
owner's right to the property that would ot S the absence of the
governmental action; and

(2) is the producing cause of a reduc at Icast 25% in the Y@t valuc of the affected
private rcal property, determined b 1 | ¢ property as if the
governmental action is not in effect a ' i
the governmental actiongs in effect.

The Act, in TGC §2007.002, thus scts fol i that (i) incorporates current

jurisprudence on "takings" under the Unitcoqgitatc ions, and (i1} scts forth a new

statutory deﬁmtlon of "taking." Essentlally, E ] soime "action" covered by the
i of 25% or more, then the

(3) anaction b icipalityililhit has effect in the extraterritorial jurisdiction of the municipality,
) cnacts or enforces an ordinance, rule, regulation, or plan that docs
not impose ident13 ents or restrictions in the entire cxtraterritorial jurisdiction of the

municipality; and

(4) cnforcement of a governmental action listed in Subdivisions (1)-(3), whether the enforcement of
the governmental action is accomplished through the use of permitting, citations, orders, judiciat
or quasi-judicial proceedings, or other similar means.

The requircment to do a TIA only applies to §2007.003(a)(1)-(3).

Governmental Actions Exempted From the Act
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There are certain governmental actions exempted by the Act. The following actions are excmpted from
coverage of the Act under §2007.003(b):

(a) an action by a municipality except as provided by subsection (a)(3);

(b) a lawful forfeiture or seizure of contraband as defined by Article 59.01, Code of Criminal
Procedure;

(c) alawful seizure of property as cvidence of a crime or violation of law;

asonably taken to fulfill an
ubdivision that is reasonably taken

(d) an action, including an action of a political subdivision, thg '
obligation mandated by federal law or an action of a poli
to fulfill an obligation mandatcd by statc law; o

(¢

ty)

(g
(h)

(i) an action takcNgE Y e " OW@Rd gas, protect corrclative rights of
owners of intcrc%ggg oi ] Mution related to oil and gas activities;

() L 10 . B gulating water safety, hunting, fishing, or

(k)

poroundwater; or

owners of intere!

(4) to prevent subsidencc;

(1} the appraisal of property for purposes of ad valorem taxation;

(m) an action that:

(1)} is taken in response to a real and substantial threat to public health and safety;
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(2) is designed to significantly advance the health and safety purposc; and

(3) does not impose a greater burden than is necessary to achieve the health and safcty purpose;
or

(n) an action or rulemaking undertaken by the Public Utility Commission of Texas to order or require
the location or placement of telecommunications cquipment owned by another party on the
premises of a certificated local exchange company.

Based on the types of actions anticipated under the Proposed Regulations, Wise County believes that
while certain actions included in the Proposed Regulations are exempfaother actions may not be excmpt
and will require the County to prepare a TIA.

Lawsuit to Invalidate a Governmental Taking

The Act allows landowners whose property is 51gn1ﬁc rnmental regulations to sue
the governmental entity to invalidate the regulatio ation of the governmental
action, the governmental entity may elect to pay t ¢ loss in value of the
property interest. The Act is generally applicablc 10 g doption of an
ordinance, regulatory requirement or policy, or a gover ; W limits the
landowner’s rights in the real property g L arket valuc of
the property. Any lawsuit by an affccted : W st the governmental entity must be
filed within 180 days after the owncer kn the governmental action. The

prevailing party in the lawsuit against the g TR ntity i Bed to recover reasonable and
necessary attorney’s fees and court costs froiig Y

ation of any proposed regulation that may
notice of the takings impact asscssment. If a

sed Regulations which might reasonably be detcrmined to be

e County cvaluated these items using the guidelines prepared by the
General. These guidelines require cach action be evaluated through
ons, with subscquent instructions, are:

subject to the preparatiONge
State of Texas Office of tht
a series of questions. These

OAG Question I - Is the Governmental Entity underiaking the proposed action a Governmental
Entity covered by the Aci, i.e., is it a "Covered Governmental Entity"? See the Act, $2007.002(1).

(1) If the answer to Question 1 is "No": No further compliance with the Act is necessary.
(2) If the answer to Question | is "Yes": Go to Question 2.

TGC §2007.002(1)(B) indicates that “a political subdivision of this state” is a covered governmental
entity. Article 1X of the Texas Constitution indicates that Counties arc political subdivisions of the State.
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Therefore the County would be a covered governmental entity, subject to the requirement to prepare a
TIA where it would otherwise be required.

OAG Question 2 - Is the proposed action to be undertaken by the Covered Governmental Entity
an action covered by the Act, i.e., a "Covered Governmental Action”?

(1) If the answer to Question 2 is "No": No further compliance with the Act is necessary.
(2) If the answer to Question 2 is "Yes": Go to Question 3.

Based on the County’s review of the Act, certain of the actions included in the Proposed Regulations may
arguably qualify as Covered Governmental Actions (CGA) while ot do not. As outlined above, the
Proposed Regulations do not propose any “physical taking” of any Cular property, but certain actions
are required to be cvaluated as a “regulatory taking”. Those aciy fttermined to be Covered

OAG Question 3 - Does the Covered Govern dcti b o burden on "Private Real
Property” as that term is defined in the Aciy

rivate rveal property. If a

governmental action is whé
WRlrce (o ils preexisting list of

governmental entity has not
Categorical Determinations, i
Determinations.

result in the imposition of 2 Y _ : :, Borty” as that term is defined in the Act.
Therefore, 488 h ANSWCE ‘_ b ES"Y] thosc actions determined to impose a burden

w the proposed governmental action furthers its stated purpose.
ernmental entity clearly state the purpose of its proposed action in
the first place, 8 bi1d how the proposed action substantially advances its stated

purpose.

OAG Question § - How Does the Proposed Covered Governmental Action Burden Private Real
Property?

OAG Question 6 - How Does the Proposed Covered Governmental Action Benefit Society?
OAG Question 7 - Does the Proposed Covered Governmental Action result in a "faking"?
The actions determined to be Covered Governmental Actions which also imposc a burden on “Private

Real Property” as that term is defincd in the Act have been proposed to accomplish several different
purposes. Each of those actions determined to be both a Covered Governmental Action and which impose
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a burden on “Privatc Real Property” will be further cvaluated using Questions 4 through 7 in the TIA. The
Office of Attorney General guidance also provides the following sub-questions for items determined to be
Covered Governmental Actions:

OAG Sub-question I - Does the Proposed Covered Governmental Action Result
Indirectly or Directly in a Permanent or Temporary Physical Occupation of Private Real
Property?

OAG Sub-question 2 - Does the Proposed Covered Governmental Action Require a
Property Owner to Dedicate a Portion of Private Real Property or to Grant an
Easement?

OAG Sub-question 3 - Does the Proposed Covg _' Fovernmental Action Deprive the

case the Market
M -fed Privaie

SUMMARY O
The following itcms p y of the major actions from the Proposcd Regulations. Based on
the regulatory background bn and the nature of the proposed actions, cach major proposed action

has becn assigned to one of f ategories, depending on whether it was determined to be a “Covered
Governmental Action” and whether it places a “burden” on property, as those terms arc defined under the
Act. An explanation of cach action and the rationalc for its inclusion in its selected category is provided
below.

Actions in the Proposed Regulations Determined to Not Be “Covered Governmental Actions” (“No
“to OAG Question 2)

1. Additional Water and Wastewater Availability Demonstration Requirements
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The County’s existing subdivision regulations contain certain requirements for demonstrating
watcr and wastewater availability pursuant to the so-called “Model Rules” provided by Section
16 of the Texas Water Codc. Under the County’s authority to regulate the subdivision of property
provided in Texas Local Government Code (TLGC), Chapter 232 and authority granted to the
County under the Texas Water Code (TWC), Chapter 26 and 35, the County is proposing
additional requirements for demonstrating water and wastewater availability. The proposed
actions are outlined in Articles 3 and Article 4 of the Proposed Regulations.

Specifically, the County is proposing:

» Additional technical requirements for demonstrating wajdiand wastewater availability
e Additional methods of providing watcr and wastey

ervice to be considered in
demonstrating availability Py

¢ with TGC
§2007.003(b)(11)(C) due to theg of interest in
groundwater and in accordance WILL3) duc to the County’s intent to protect
public health and safety by estab R e Wlkn's for the provision of drinking

water and the proper management (fg 1Teec cxemptions, these proposed
actions are not subje i : '

i proposm iese actions, specifically, to address situations
, and roadway conditions may prevent timely emergency

| om the Act in accordance with TGC §2007.003(b)(7) duc to the
ave and immediate threats to lifc or property. Based on this
d actions are not subject to the requirement to preparc a TIA.

determined to bSgRe;
County’s intent to
exemption, these pr

3. Adoption of Minimum Roadway Right-of-Way Widths

The County’s existing subdivision regulations contain certain requirements for roadway right-of-
way widths. Under the County’s authority to regulate the subdivision of property provided in
TLGC Chapter 232, the County is proposing to adopt requirements for the provision of minimum
right-of-way widths for new Public Roadways. The proposed actions are outlined in Article 6 of
the Proposed Regulations, specifically, Section 6.06.E and the Wise County Master Thoroughfare
Plan. The proposed actions are intended to cnsure that new roadways provide adequate right-of-
way to comply with the latest engincering design standards for safc travel over public roadways.
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% The County belicves that adequate roadway right-of-way widths may contributc to a real and

| substantial threat to public safety, and is proposing the changes to the right-of-way widths to
improve public safety, but is limiting those changes to only those necessary to accomplish the
public safety purpose. Based on this belicf, the County further believes that the proposed actions
do not impose a burden greater than that necessary to accomplish this purpose. As such, the
proposcd actions were detcrmined to be exempted from the Act in accordance with TGC
§2007.003(b)(13) duc to the County’s intent to address public safety concerns. Based on this
exemption, these proposcd actions are not subject to the requirement to prepare a TIA.

4. Adoptions of Public Open Space Easements

The County’s existing subdivision regulations contain reg B nts for public open space
easements. Under the County’s authority to regulate thsSivision of property provided in
TLGC Chapter 232, the County is proposing to adope Ecnts for the provision of public

actions are outlined in Article 6 of the Proposg ) ally, Section 6.03.B. The
proposed actions are intended to ensurc thajd : s provide a minimum sight
distance. The County belicves that a lack . jing into an intersection
may contribute to a real and substantial thrc3 i v, and is profgiang the public open
space easements to improve public safety, but Qpiting, changes to Gigathose nccessary to
accomplish the public safety p U . County further @g@eves that the
proposed actions do not impos S B necessary to accomplish this purpose.

from the Act in accordance with

@V ater Code, Chapter 16, the County is proposing
gnt in flood hazard arcas. The proposed actions
vention Ordinance and incorporated into the
tticle 6. The proposed actions were determined
TGC §2007.003(b)(11)(A) due 22 TWC, Title 2,
& “Provisions Generally Applicable to Water Development”,
cgislative Session, Legislature of the State of Texas. Their

Under the County’s Jgority under a cooperative delegation agreement under TWC Chapter 26
and the Texas Health and Safety Code (THSC), Chapter 366, the County is proposing additional
requirements for regulating On-Site Sewage Facilitics (OSSFs). The proposed actions are
outlined in The Order Adopting Rules of Wisc County, Texas for On-Site Sewage Facilitics and
incorporated into the Proposed Regulations in Article 3, Article 4, and Article 6. The proposed
actions werc determined to be exempted from the Act in accordance with TGC
§2007.003(b)(11)(B) duc to their inclusion in the County’s regulation of On-Site Sewage
Facilities. Based on this exemption, thesc proposed actions are not subjcct to the requircment to
preparc a TIA.
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7. Incorporation by Reference of the Requirements of Other Jurisdictions

The County is proposing to incorporate by reference the current requircments of other
governmental jurisdictions, including federal and state cntities. This proposed action is outlined in
several different locations within the Proposed Regulations. The purpose of the proposed action 1s
to allow the County to notify the regulated community of the requirements of other jurisdictions,
and where the County has information indicating that a particular action by a person may not be
in compliance with the applicable requirements of another jurisdiction, to notify such other
jurisdiction. The proposed action was determined to be exempted from the Act in accordance
with TGC §2007.003(b)4) duc to the County’s intent to include these items to comply with state
and federal law. Based on these exemptions, the proposed agidn is not subjcct to the requirement
to preparc a TIA. 4

| wrden on Property (“No “to OAG

Actions in the Proposed Regulations Determined to Not M
Question 3) W

I. Standardization of Administrative Procedu P i cati W, ublic Notice Procedures
and Devclopment Agreements '

public notice procedures, and prd . ilized Wellke County in the regulation of
development within the County. v (T fTect the information to be

Determined to Be “Covered Governmental Actions” That
ropert

Based on the evaluation conducted by the County the following list of proposed actions may qualify as
“Covered Governmental Actions” and place a “burden” on Private Real Property. The further cvaluation
of these items is presented in the following scction:

Obtaining Approval Prior to Furnishing Utility Service
Registration of Certain Exempt Subdivisions
Development Authorization Expiration

Minimum Roadway Setbacks

* & & »
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TAKING IMPACT ASSESSMENT FOR THE QUALIFYING ACTIONS

Impacts of Development Regulation in General

In general, reasonable devclopment restrictions will serve a basic public purpose but will not be of such
an extremc character as would constitute a regulatory taking. First, the goals of protecting public hcalth
and safety and water quality clearly appear to qualify as a legitimate state intcrest since prior U.S.
Supreme Court rulings have held that governmental regulations addressing the “ill effects of
urbanization™ and the preservation of desirable aesthetic features are lcgitimate statc interests. It has also
been expressly held by the Supreme Court that governmental restriciiggs on the use of only limited
portions of a parcel of land such as setback ordinances arc not congf®d regulatory takings.

Morcover, in a recent U.S. Supreme Court casc on regulatorg he Court was faced with the

Place a “Burden” of

The following proposed a0 been reasonably determined to be “Covered Governmental Actions”
that may place a “burden” or¥ggvate Real Property. Each of thesc proposed actions has been evaluated
using the additional questions in OAG guidelines (specifically Questions 4 through 8, and where
nccessary, the sub-questions).

1. Obtaining Approval Prior to Furnishing Utility Service

Under the County’s authority to regulate the subdivision of property provided in Texas Local
Government Code, Chapter 232 the County is proposing to implement requirements for utility
providers to obtain written approval from the County prior to furnishing utility service to a
regulated development (non-exempt subdivisions and Manufactured Home Rental Communities).
Specifically, the County is relying on TLGC §232.106 which authorizes Counties to regulate the
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connection of utilitics in accordance with TLGC §232.0291. This provision of the TLGC
authorizes countics to require a certification from the County before a “utility” extends service to
“any subdivided land”. The TLGC defines a “utility” as a “person, including a legal cntity or
political subdivision™, and is further defincd to include electric, gas and watcr and sewer utilitics.
The County is also relying on TLGC §232.007(h) which authorizes counties to regulate the
connection of utilities to a Manufactured Home Rental Community. These provisions of the
TLGC authorize the County, upon the adoption of the Proposed Regulations, to require all utility
providers, including other governmental utility providers, to obtain certification from the County
prior to extending utility service to either a non-exempt subdivision or a Manufactured Home
Rental Community, subject to the provisions of TLGC §232.0291.

These proposed actions are outlined in Article 3 and ArtigdSa#" the Subdivision Regulations.
The proposed actions may subject certain utility providd®new requirements to obtain written
approval from the County prior to furnishing utility g bese actions together have been

home built in that subdivision.
peulations when the utility

d, the proposed CGA may create a burden on Privatc Real Property
er from having utilities connected to new or cxisting construction

devclopments.
OAG Question 6 -How Does the Proposed CGA Benefit Society?
The proposcd CGA benefits socicty in the following ways:

e Serving as a deterrent to unscrupulous developers by providing a third-party notification
to the County for non-compliant activities.

o Increasing the likelihood that the County is notificd as early as possible about requests to
extend utilities to a non-compliant development, providing the best opportunity for the
situation to be corrccted before additional harm is propagated on the public.
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OAG Question 7 -Does the Proposed CGA result in a "taking"?

OAG Sub-question 1 - Does the Proposed CGA Result Indirectly or Directly in a
Permanent or Temporary Physical Occupation of Private Real Property?

No.

QAG Sub-question 2 - Does the Proposed CGA Require a Property Owner to Dedicate a
Portion of Private Real Property or to Grant an Easement?

No.

OAG Sub-question 3 - Does the Proposed

D the Owner of all Economically
Viable Uses of the Property? o

lation is most cases wiil
hosed CGA could result
property in an
ain real property
p g0 bankrupt
nce, the property owner might be

d for a home site. This would have
at property for a home site, thus
y as a home site. Howcver, for

Although the denial of utility conn
result in only a temporary limitat
in a property owncr being deprive
instance wherc an unscrupulous deve

without having providd
unable to have utilities

| ¢ CGA of the County. Based on this dcfinition,
y regulatory taking.

Covered Governmental Action? See the Act, §2007.002(5)(B).

As outlined in the response to OAG Sub-question 3, the proposed CGA could result ina
significant impact to a property owner’s economic interest, including a reduction of 25%
or more of the market value of the affected Private Real Property. However, the CGA
would not be the “producing cause”, and would therefore not constitute a regulatory

taking.

OAG Sub-question 6 -Does the Proposed Covered Governmental Action Deny a
Fundamental Attribute of Ownership?

13
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In an extreme case, the proposed CGA could result in a property owner being denied the
right to have utilities extended to his property, which would be considered a fundamental
attribute to owncrship. However, as outlined in the response to OAG Sub-questions 3
through 5, the proposed CGA would not be the “producing cause”, and would therefore
not constitute a regulatory taking.

OAG Question 8 -What are the Alternatives to the Proposed CGA?

The County’s proposed CGA is based on optional authority granted to the County by the Texas
Legislaturc. The only alternative to the proposed action is tg implement this optional
authority. The County believes that the proposed action py@S8i® thc public intercst, and that
failing to implement the proposed action is less protec the public interest. The County
further believes that there are no feasible alternativeg wnosed action.

roviders to Obtain
apment does not

Conclusion: The County’s Proposed Actior,
Approval Prior to Furnishing Utility Sc
constitute a Regulatory Taking. :

property provided in Texas Local
plement requirements for

. Specifically the County is
ify divisions of property and

Under the County’s authority 8
Government Code, Chapter 232 N
registering certain subdivisions thd
relying on TLGC §232 OOIS(a) whl :

POns in ordc™® allow for subscquent monitoring
k exemption, or to identify subdivisions of
verance purposes (herecafter “Financial

require the rcg
of development [

Bificd in such a manner as to forfcit the exemption, or to
Rd Regulation. The proposed action may subject certain property

owners ton file documents with the County. This action has been determined

tobea CGA.
OAG Question 4 - X the Specific Purpose of the Proposed CGA?

In the past, the County is awarc of instances where a property owner has divided a portion of a
tract of land to identify that separated property for financial scverance purposcs (an FSS). Most
often this separated property is uscd as collateral for funding to construct of a home on the
remaining portion of the property. While subdivision per se is not made when the FSS is
identified, a subdivision would occur if that FSS is used as the basis for the transfer of the
property to a person that does not qualify for an exempt transfer of property under State Law.

If the property owner defaults on the financial obligation, the financial institution may take
posscssion of the separated portion of the property. If the financial lender is not a natural person
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properly related to the defaulting property owner, when this separatc ownership is perfected, a de-
facto subdivision occurs that would be regulated under both state law and County ordinances. 1f
the original FSS was not configured to include access to a public road, this de facto subdivision
would create a separatc tract with no public access, in violation of state law and County
ordinances. The purposc of the proposed CGA is to prevent the adverse effects of these types of
subdivisions of property that make no provision for public access to a portion of a property
divided through financial severance.

OAG Question 5 -How Does the Proposed CGA Burden Private Real Property?

by requiring the property

SS. The proposed CGA may
Dwner to utilize a configuration for
css easement across the portion of

The proposcd CGA may create a burden on Private Real Proa
owner to file paperwork with the County when establishipgs
further burden Private Real Property by requiring a prg
the FSS to allow access to a public roadway or to
their property not included within the FSS.

1510ns may be transferred

Under TLGC §232.0015(¢), real property 1g
i ithin G vy or affinity of the

"GA Result Indirectly or Directly in a
upation of Private Real Property?

owner could configure the FSS to provide access to a public roadway,
W, the property owner could also grant an access eascment to the FSS
through the portion of their property that is not included in the FSS.

While the 8

OAG Sub-question 3 -Does the Proposed CGA Deprive the Owner of all Economically
Viable Uses of the Property?

No. Even in an instance where the property owner might elect to grant an easement, this
easement would only require the property owner to provide ingress/egress across the
portion of their property that is not included in the FSS.
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OAG Sub-question 4 -Does the Proposed CGA have a Significant Impact on the
Landowner's Economic Interest?

A determination as to whether the proposed CGA has a significant impact on the
landownet’s economic interest must be made on a casc-by-case basis. However, the
property owner is given the option of configuring the FSS to allow public access or
granting an cascment across the property that is not included in the FSS. The Proposed
Regulations further make provision for the granting of variances in the cvent the
proposed CGA may result in a regulatory taking in a particular case. Given these
allowances, the proposed action will not generally have a significant impact on the
landowner’s economic interest.

aket Value of the Affected Private
BN Real Property the subject of the

OAG Sub-question 5 -Does the CGA Decrease
Real Property by 25% or More? Is the AffeglilP

er the proposed action
4 be made on a casc-by-
ring the FSS to
ot included in the

decreased the market value of aff§QY Private Real Property W
Wl is given the option of

allow public access or granting an cas ‘

FSS. The Proposed Reggtions further _ - W variances in

the event the proposed’ % i ry taking in a particular case. Given

these allowances, the prd luon i Ily result in a decrease in market

: W'ty granted to the County by the Texas
bon of property. The only alternative to the proposed CGA is
gunty believes that the proposed CGA protects the public

Fnot constitute 2 Regulatory Taking.

Exempt Subdivis
3. Decvelopment Authorization Expiration

The County’s cxisting development regulations contain minimal requirements for the expiration
and in some cases, renewal, of various permits and approvals. Under the County’s authority to
rcgulate the expiration of various permits and approvals provided in TLGC, Chapter 245, the
County is proposing to establish expiration periods for some and modify the expiration period for
other various permits and approvals (refcrred to as “Development Authorizations™) included
within Article 3, Section 3.10 of the Proposed Regulations. Specifically, thc County is relying on
TLGC Chapter 245 which authorizes a “regulatory agency” to cstablish cxpiration periods for
various permits and approvals. In this context, a “regulatory agency” includes a “political
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subdivision, and “political subdivision” includes a county. This provision of the TLGC authorizes
the County, upon the adoption of the Proposed Regulations, to establish expiration periods for a
broad range of permits, which is defined to include an “approval” or “other form of authorization
required by law, rule, regulation, order, or ordinance that a person must obtain to perform an
action or initiate, continue, or complete a project for which the permit is sought.” The County has
construcd this provision to cover all types of Development Authorizations approved following the
effective date of the Proposed Regulations.

The proposed action subjects property owners and developers obtaining Development
Authorizations from the County to a timeframe for making progress on their project. These
actions, taken together, have been determined to be a CGA. 4

The proposed CGA may create a burden on Pr
Developer to continue to make gas

market or other timing factors.’
autherized in the Devclopment £

public as ncwd
to minimize the
standards.

! ina "toking"?

e Proposed CGA Result Indirectly or Directly in a
¥ical Occupation of Private Real Property?

-Does the Proposed CGA Require a Property Owner to Dedicate a
Real Property or to Grant an Easement?

OAG Sub %
Portion of

No.

OAG Sub-question 3 -Does the Proposed CGA Deprive the Owner of all FEconomically
Viable Uses of the Property?

In the event that a Development Authorization cxpired, the Applicant might be deprived
of the spectific use(s) authorized in the Devclopment Authorization. However, there
would likely be other uses available or the Applicant could apply again for a new
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Development Authorization for the same use(s). Given these conditions, the proposed
CGA will not deprive an owner of all economically viable usc of the property.

OAG Sub-question 4 -Does the Proposed CGA have a Significant Impact on the
Landowner's Economic Interest?

A determination as to whether the proposcd CGA has a significant impact on the
landowner’s economic interest must be madc on a case-by-case basis. As outlined in the
response to OAG Sub-question 3, in the cvent that a Development Authorization expired,
the proposed CGA could result in the loss of a particular use. However, the “producing
cause” of this loss would be the Applicant’s failurc gglact under the terms of the
Development Authorization and not the expiratiogfie Development Authorization.
Since the CGA would not be the “producing cg would therefore not constitute a

regulatory taking.
OAG Sub-question 5 -Does the CGA |4 e AR /1ie of the Affected Private
Real Property by 25% or More? Is, Wicc ' operty the subject of the

As outlined in the previous response, @ inatiggl gRroposed CGA
decreases the market vadme : ks

RERE [incd in the responses to OAG Sub-
@R cxpiration of a particular

is based on authority granted to counties by the Texas Legislaturc.

posed CGA is to not implement this authority. The County believes
that the proposd ]
impact to propc

Conclusion: The County’s Proposed Action of Establishing and Modifying Development
Authorization Expiration Periods does not constitute a Regulatory Taking.

4. Minimum Roadway Setbacks

Under the County’s authority to regulate certain aspects of building construction as provided in
TLGC Chapter 233, the County is proposing to implement minimum setbacks from Public
Roadways. Specifically, TLGC Chapter 233 authorizes counties to (1) establish by order
building or set-back lines on the public roads, including major highways and roads, in the county;
and (2) prohibit the location of a new building within those building or set-back lines.” TLGC
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Chapter 232 further authorizes countics to adopt these setback lines without a limitation period.
These setbacks would extend a specified distance from the public roadway right-of-way line onto
private property. This proposed action is outlined in Article 6 of the Proposcd Regulations,
specifically in Section 6.02. The proposed action may subject certain property owners to the
requircment to conduct a review of their proposed construction plans and may restrict the
placement of certain types of structures within the specificd setbacks. This action has been
determined to bc a CGA.

This evaluation is intended only to address the impacts of the initial establishment of the sctback
lines and does not address subsequent right-of-way purchases or condemnation that may take
place within these setbacks or clsewhere. -

OAG Question 4 - What is the Specific Purpose of the j

providing additional separation between thod L ove-grade structure made

.' operty by requiring a de facto
nt to the public roadway. While this
b parking lots, or vegetation, it

easement across the designated p
portion of the property could be o

The County belic? 1 b oscd roadway setbacks bencfits socicty in the
followin .

¢ cquired for expansion is not occupied by

JIn additior™® the purchase price of the land, any above-grade
case the amount of compensation required for sccuring the

zone will reduce potential damage and harm to the vehicle and its
o the property, fixtures and occupants adjacent to the roadway.

OAG Question 7 - B Proposed CGA result in a "taking”?

OAG Sub-question I - Does the Proposed CGA Result Indirectly or Directly in a
Permanent or Temporary Physical Occupation of Private Real Property?

No.

QAG Sub-guestion 2 - Does the Proposed CGA Require a Property Owner to Dedicate a
Portion of Private Real Property or to Grant an Easement?
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For Private Real Property located adjacent to a public roadway, the proposed CGA would
create a de facto easement across the designated portion of the property within the
setback distance from the right-of-way line of the public roadway.

OAG Sub-question 3 - Does the Proposed CGA Deprive the Owner of all Economically
Viable Uses of the Property?

In an extreme case, the proposed CGA could result in a property owner being deprived of
all economically viable use of the property in an instance where substantially all of the
affected property was restricted by the minimum lot size requircments or the road
sctback. This would have the effect of depriving thajggsncr of the ability to usc that
property for a building site, thus depriving him o gportant cconomic use of the
property as a building site. However, there aig few propertics in the unincorporated
areas of the County that would be subject 1Q sed Rcgulations that do not contain
The Proposed Regulations

e proposed CGA may result in

a regulatory taking in a particular g
might otherwisc deprive a proper(E® i - pble uscs of their
property, the Commlssloncrs Cou g ; ari Mg, 2y rare set of

®C-by-case basis. As outlined in the
extreme case, the proposed CGA could result ina
omic interest in an instance wherc substantially
the setback. However, in the vast majority of
&y W1 be affected by the setback. Due to OSSF

%ze of 1 or 2 acrcs. For a typical 1-acre (43,560
i roadway frontage of one hundred fifty (150} feet, the length
My would be approximately two hundred ninety (290) feet.
Wot front setback applied to the lot, the setback would

Qonstruction over the front 3,750 square feet, leaving the remaining

right- of-way M€ and any above-grade structures. The setback area could also be
occupied by an OSSF effluent discharge system. Since these features arc customarily
located in the area that would be occupied by the proposed setbacks, the setback
requirement would not be expected to have a significant adverse impact on the
landowner’s economic interest. In the rare instances where the proposed setbacks might
otherwise have a significant impact on the landowner’s economic interests, the
Commissioners’ Court could grant a variance to remedy any rare set of circumstances
that might result in a regulatory taking. Given these allowances, the proposed CGA will
not generally have a significant impact on the landowner’s cconomic interest.
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OAG Sub-question 5 - Does the CGA Decrease the Market Value of the Affected Private
Real Property by 25% or More? Is the Affected Private Real Property the subject of the
Covered Governmental Action? See the Act, §2007.002(5)(B).

As outlined in the previous response, determinations as to whether the proposed CGA
decreases the market value of affected Private Real Property must be made on a case-by-
casc basis. However, given the considerations outlined in the responses to OAG Sub-
questions 3 and 4, the circumstances where the proposed sctbacks would have a
significant adverse impact would be relatively rare. In the rare instances where the
proposed setbacks might otherwise decrease the market value of the Private Real

Property by 25% of more, the Commissioners’ Cougidould grant a variance to remedy
any rare sct of circumstances that might result in gffatory taking, Given these
allowances, the proposed CGA will not generg Bult in the decrcase in market value of
any specific Private Rcal Property by 25% of

OAG Sub- quesnon 6 - Does the Prop ) Y gental Action Deny a

Legislature. The only alternative tORge : sl is S, (plement this authority. The
County belicves that thc proposed % hy ' i
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